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1, Maitois Dierker, Fh*1>*> hereby d^iare that: 

L I ^ the of Oleocliemical Researcii - B ASF Persc^nal Gare and NutrMoa GmbH, 
vMch is own^ by BASF SE* BASF SB recently acquired Cognis and tfee patent 
portfolio of Gogais IP Managemmt GmbH, the assignee of tbe abo^e-ideBlified 
applioatl0n. 1 earned a diploma in cliemisti:y from tbe Um^ersity of Miiar^^ 
and a Ph.D. degree (2001) in cfeemistry from tiie same IMymily. 

X i hm^ been employed by Cogms/B ASF BE for the approximateiy ten years siiiee ea^ilng 
my ThJ). degree, with responsibility fer research, developmetst, design and proMem 
soiving in the area of poly^a-olefins and related hydrocarbon 0onipositions< I am an 
myentor or eo-'MYentor of al>out 23 granted United States patmts md p^eiit a;p|5ll^a$iosi$^ 
mmy pertaining to tiieise fields of ckeinistry, 

3 . I mi a eo4nYeiij:or of iim, afcove-identiBed a|>plication. 1 ha:ve revie^d this a|>plle^6n, 
pending Qimms 12-29 and 33-34. die Final Office Action mailed on December 30, 2010 
fthe QHIee Action^^), U.S. PaS^M No. 6,464,967 (Collin '967), US. Patent No> 5,747,009 
(Hansenne 'QQW), and PGT Patent Ais^lication Publicatioja WO 03/035707 (m the 
English4angimge eqmyaiesit Zander et ai. IJS Paterit Applicaiion Pubiieation 
200%'0267073). It is niy opijioa Ifem Co '967 does not eitlw expIicM^ or mhei:ently 
disclose the oil-m-water or water-m-oil effinlsiotis claimed in claims 12-29 and 33 of the 
above-identified ^pliestioHj and tliat the miexpected eKperimentai resiihs dis<jiissed 
below estabEsh that llanseme *O09 in view of Zander, et al. does Bot xeader ob%%us the 
in^^ention claimed In elaims 1 2-29, 33 and 34. 

4* Xhere is one indepeiident claim (oiaim 1 2) presently pending in the application. 

It is my undemtmding that alter entrv of the c^^^^ amendments to be mbmitted herewili 
in the S^ppfeiBeiital Response to the Finai OfEe$ Aotion claim 12 will read as fbilows: 



serial mrsb^r:WI$$%\U I><xte>J<x: C2<547 mi*^ (C^^ 

12. (CorreMy amended?^: A cQsmetic oomposition wMeli is an oi l-ia-wa:t^ or w^ateX'-m'^Qii 
eimiisioE C0mprismg^bmfeg^ e^ % poly-g-oleiji oils pro&iced By 

iJsilr^dratmg |x>lymeiization at a temperatiire in the imge of fiom 60*G to S^O^'C, in tlis 
presence 0f acidic aternno layer least oiie pmri^iy alc^^ selected %>m 

the groiip consistiiig of 

c) difeiicfeional alcohols, 
^teein said poly-a-oiefim produced by dehydimlng polyiB^rizatioii proving 

p c y ^ ^^ a eoametie qomgfosltion having improved stota^e-^stal)! iity with respect to 
\4scosit>^7^i^-^yM^M'as^^^ aiid separatiGii, y©rsiis tbe when 

compared to aBalo^oas cosmetic com^ comprismg goly^o^^^ by 

homopolymerizatioii of a-oiefms . 

11^ paadiiig claims are directed to cosmetic compositions comprising poiy-^^ 
ptodaoed by deliydmting polymerization at a temperature in the nmge of irem 60^C iq 
340^Cvin the pre^^^ Tlie reactan<^ Mtim defc^toting 

polj^iiierigatioa reactioB are primary alcoHols selected from the group ccmsistiog of a) 
rnisaturated monofhnctloaal alcohols, b) branched iBono&sictioBai aloohols, c) 
di&iictional akohoIsK This is in contrast to the cou^entioBai method lor producing poly- 
a-otefiiis, 1?^idfe^^i^ homopolym^ariisatiosi of a-oleSn (i»e,, l-alkene) niDnonj^rs* It 
ims now been una^pectedly discovered tiat poly-aHO^Iefins prodBceci according to claim 
12 of tlie present application impart unexpectedly improved stability to emuMons^ secfa 
as cosmetic CQmpasitioiis, as coii^ared to poly-a-olefes prodiiced in ibe coir^entiorial 



5, It is my miderstanding that the IxaMner has reacted elai-ms 1 2-29 and 33 as anticipated 
fey Coffin '967 m the basis that th^ claimed poly-^oiefins are the same as or Gbvioiis 
Mm the p<)iy-a-<>lefi^^ even Itoi^ the reference discloses cosmetic 
compositions coniprising poJy'a-ote^ by a method wMch Is dlllerent from the 
method presently claimed See page 3, lines 9-/4 of the Fmai Mejection. it ts also my 
i3iida?stimdi^ that fee hiit&m hm mm shifted to the aj^pHcaBt to provMe eYideiK:^ 
est^U^img feat the claimed product and the prior mt prodtist me (Afferent. Tfcss 
€Vtdei^e Is provided and expiaiiied in tte MIowmg paragraphs* 

6, Coliin "967 discloses inetiaods for hoinopolyinerizalion of a-olefin monomers of general 

ibnnula R-CH-^CHa herein R is alkyi, preferably a liiiear alkyi radical (X:oImnm :Z 
iines 32-37) Collin '967 is silent as to any spscife aikyi structure for R otter than linear 
alkyL Ihe cosmetic con^positions of Coliin '967 are mascaras which ai^ wBX-k-wat^ 
emtilsions (€aimm 2, iims It is highly desimbie for the poly^a-okiins to be In 

the lorm of a for appKcatioii of the composition to lashes and other longtedinal 
keratino^s fihars (CoMmn I lines 10-14; Coitmn L Hm 44 -Coimm 2, Jim 9). In view 
of this disclosure, it is my opinion that the sMlied practitioner h^terpret the get^^ 

disclosure of a-oleSn itK>n0mers for use lit homopolymerkation reactions to mean only 
tlK^e o^-c^lefin m<momers that prodiKse the desired waK* i^coxdingiy, Collin '967 does 
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7. 



not dise^losa the ciaim^d cosmetic compositioEs iii w/hieh tii^ ppiy-a-oi^ are the mi 
Qompimmiaim oii-fe-water or wEte-iii-oil emulsion. 

Hie stmcture of the poly-a-oieliii waxes of Coliin "967 m 
carbon aioois af the oieJiii hioiiqt^ fbxiximg the b^ckban^ 
didm ifoimmg tbe 'teetJi'^ of tiis consb. 



comb4lke^ with the 





to ocmtmst, the pt^seMtinveiitimi provides poly-a-olefiiis wMefi are oils chamctetized hy 
brancMng or CTOSS-liiiking in the pexKlam alkyi^c^^ disoissed in more detail fedom 

Thg backbone of the clammed poly-a-oiefln oil moiecBfe is fbmied ixi the debydratmg 
polymerization reaction by Miikage of ik^ carbon atom of the C-OH groiip of a first 
alc ohoi mOBomer to the carbon atom of a second alcohol moiiome^ In addMon, tfeete is 
fer^KMng or cross4mMBg w^^^^ the pendant alkyl cMbs as a resisii of the strucUirai 
characteristics of the primary alcohol monomer. The exact stmcturai fommia for tfe^ 
poiy-a-olefins obtained by dehycfeatmg poiym^mation caanot be readily iilustr^d 
Bec^se of the ¥armbil% of branching mA cross-linyxig of tae alkyi sidx^ chains. 
However, the foUo^wing illustistiom provided as a representatloti of the poiy-a-6^^ 
oils of the HiventioB for pmposes of coniparison with conyentiOBai poiy-a-olefin wax 
disclosed by '967 Cdliin and illustrated above. 

9, A braiicbad moiio&hctioi^ alcohol (plmm 1 2(b)) directly pfodiices a bmBched pendant 
aikyi chain: 



1 ^ten^moHltonltKS 
2, 20 bar H2 





An iiBsatyrated moixofuiictioEal alcohol (claim 1 2(a)) produces a fetched peMaii^ aljcyi 
chain by reaction of the douMe bond: 
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^m§:t>m My 21^1^ 




A difoliictoal aJcokxi QMm 12(p)) produces a peni^ alkyl ctmn thft is tesidi^d by 
Ofoss4iiikage of &e carb^^^ of the secoad OH-group to the carbdii atom of a tlitrd als^olioi 




OH 




OH 



10, Braachmg or cross-llnMng in tlie pendaat alkyl side cMbs of the poty-a-olefiB^ of tbe 
inv^tion msute m physical pmper^^s Ibat are substaBtially diflp^xit &om the poly-a- 
olefci waxes of CoHm '967, Fte% the poly-cfc-^oietm wa^ces of Coliiii -90 are solids at 
ioom temj^atui^* Timy have meltiag points between SO*^ m& W^C, pmfm^My 
betweea SO^C md 6(fC (toimm 2; lines 10- IS ami 42-46). In contrast, I bme e^ahiated 
itieitiBg point maJysas for the claimed poly-a-olefms and coiiilrm that tbey axe liquid at 
roam temparatare wi& xneltiBg poiMs below O^'C Tliey iierefbte oils^ iM^t wax^s, md 
tfe sigM&aiit dififereBce in meiting point is evidence of tl:se sufestaBtiaily diflerent 
iHBiioh^d or oross4i3&ed comical sto^r^ tte is iK)t p^seM iB 
of Cellm '967. 

1 L 1 tte&re concede with respect to Goliin '967 that the poly^a-olefin waxes disclosed 
tharein cmiM not be p^at^d B^g dehydratiiig polyme^l^ion of the alcobol ixiooomers 
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recited in c laim 12, became fee br^i^slied or cross-linked, strucfeie of the res^tiiig goly- 
aofefia prodmst ptocfeices mi oih 

12. Accoramgiy, because '967 discioses only poly-a-oieiin waxes for use in wax43irWler 
emoisioBS because tte poiy-«^-okfiii wmm disclosed tb^reiB could not be pre|>ared 
usmg dehydrating polym^^Mioii of alcohol monomers, it is my condusloa that claims 
12r2§ and 33-34 net aittisipsfce^ by Colliti ^967, 

13. It is my imderstandiixg thai th^ Emmkm hm m^^^^ claims 12-29, 33 aiid 34 as 

over Hafeseime^ *009 ia ^iew of Zander, et aL oii &e basis that Hansenae '009 discloses 
cosmetic emuisiom including an emulsifier for preservation and stability but does not 
disclose poly-a-oiefins made by the reoitsed pre^ axid Zander, at al. disclose poiy-a- 
oiefes prodnced by tiie same process recited m the pending daims. It is cot^clisded S^at it 
is prima facie ^<^^^ select a kBOwn material Cpo1y-a-olefiii)te iBCOtporatip mto a 

composition based on its recognised smtability for its iiitsn^^ um. Imtd^f B disclosure 
ffiat tlie |>oly-a-oiefiiis exMbit impffoved resistaiic^ to Qxidaticm is allegedly a suggestion 
that tfee stability of Hmssetme's etmiisicm coinpositfe mi borage wmld bt impmvfd^ 
is^, tfeat it ^^uid m prima Jacie dbyiom to use a polyHK^^oleffe with iHi|)mYed oxidataoti 
resistance m a tbmulation whem s^^^ is desitad- 

1 4. Fk^v tfee seasoMug of ih^ s^ection relies on a im$ii]^:^p:^etatio^ tbe Emidar j^lerence. 
Resistance to oxidation of a poly-a-oiefin refers to tfee stability of the poly-ajolefin 
molecule itself whm e^q^osed to tbermo-oxidaSion conditiGXis> The iniproved oxidation 
rasisfemoe of the alcohol-based pK>iy-a«oieS^ reiMSt^d by Zander, et al. is iai[OWEi to 
Impmve miBteti^^ viscosity of the poly-a-otefe over tim It is not recognized 
IB the art as a variable tbat lias any effect ob emulsion sxability , Rjesistance to oxidation 
tfoerefbm does BOt siiggest to the skilled patson any parlicular effect witli respect to tbe 
st#>iiity of ail emdsioa contdniBg th^ poly ~a-olefi% wji^ is defiii^; as the tm^dem^y of 
tbe phases to separate over tiaie. 

15. lE my opiMoB, It was imejq^ected that the poiy-a-otefm oils of the daimed ItsveisS^oti 
pm^ded impoved enrnlsioii st^ility as compai^d to coiwedtiomlly-^D^^^ poly-<^- 
oleftiis commonly t^d in cosmetic emulsions. This conclmion is confirmed by tfca 
e^edm^nt sbown in Tafel^ 1 of the application (page 22), coBipas^es tbe stability 
of a cosmefc ei:mlsion comprising the po]y-a-<>iefin oils njade by d^hy^^ng 
polynierizatton of a brancbed mono&nctioniti alcohol fisononyl oligomer 
Wdrogenated") with a commonly used coiBinercial poly-a-olefin prepared by 
homopolymerization of 1-alkenes pexbasa® 2006F I have fest-band Im^^^ 

these expariments and the resets. The two conipositiom are Menticai e^ept fm tie 
structus^ of fee poly-fcolefin. That is, the isononyl oligomer is a branched poly-ct-olefin 
as claimed and described above, wbei^as Nexbase® 2006FG is represenla^^ 
olefins with linear alkvl side chains as in th^ Collin ^967 reference, I also note that 
I ianseime "009 speciMiy mentions use of poly^-oySm of the polydec^ne type for use 
m the compositidii& 2, lim 66^olmm 4 Mm 2) md^t Wt^hBB^ lOmiO is 

spcb apolydec^ne type p^^ 
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16. The ermil&ion ccmtammg tlie akoliol-based poly-a-ok&i (Isonoiiyl oligomer) aiid the 
emaision cotxminiBg lbs l-a&ene-based poly-a-oii^a (Mexbase ® 20061^) w&te 
m^m^ &^ stability (Le., sepamtioij) at room texia|>emtoe (RT), -5^C, ^O'^C, 45''C md 
SiFC a Jutetval. Surprismgly, t!i€ eimilsiosi stabilitieB were sigmfieaBtly 
diiierent m early as 4 weelcs. At ail tep^peratures tte l-alk^e-feased poly-a-okfiii 
emission hec6mt itostabl^^ whereas tlie a&oboi-based i3ol>-a-olefe emiilsiOB was 
sdil mhle. By S weeks tlie i-aikeBa-l>ased poly-OHolefe (Ma^base ® 2006FO) eimdsian 
had separated at all temperatures, foot the aleohol-tesed poly-a-olefe emBisioB was still 
stable.^ The aledhoi-baseci poly-a-okfim W^Mob was Mill stable at ail temperati^ 
wfeen tfee e^qsenmetrt"^ tmmnalsd at 1 2 weeks. Tii^ extemled j^ alcofe^- 
based |K>fy-a-olefm emulsion coiiipositiaB eampared to the l-a&ene-baseci poly-€£:-ole&i 
€mulsi<m cotn|K>si1^ j^e^sits a sig£ii& emiiisioxi stability . 

17. It is my opmicm that the sigiaiiie^ia impix^ m i^mulmon stability obfeiBed when 
sid>stitutiti^ M aicohol-based poly-a-oiefin for a con:v^ntioiial I-alfcei^-bas^d poly-a- 
olefe was mieKpected. Based on my expertise m tliis &ld, I believe tbe improved 
emiJlMon stability is related to ikm braiK^bed or cm^s-Iisiksd sto of tb^ akohol-based 
poly^K>tefiiis clkmied. To my kmmi^dg^, &e or cTOss4mfciBg m 
poly-a-oiefms oa eimilsian si^lity bas mrt peviously iii the Seid o£ 
poly-a-oiafin tacteology . 

18. :My GOiK^tosiom with resjiect to tbe combiim&5n of '009 Hms^mi^ with Zander, et al. are 
as^ fellows: '009 Hai5smii:e discloses the use of poiy-a-ofefins in cosmetic emulsion 
conipasiti0BS that are of ti3:e Ne3d>ase<® 2006FG^ Altbougb Zaiidex, et ai. describes 
the akobDl^bsEed poly-a-olefms used m the claimed cosm0tic compositloBS, this 
re:fereBC0 does aot teach or suggest that the dcohoi-bMed poly-a-olefi^ hm^e any 
effect on emolsion stability that is diSfererit fe(3m a os^BveiitionM poiy-a-oiefiri produced 
by homopoiymeri^i^oti of l-alkciies. 

1^, M view of the UBCKpected expeiimantal results disci^ssed afeow, and the feil^e of 
oxidMion stabilii^^ of a poly-a-alefiB to suggest impQved stability of aB^emaisi<m 
comainiBg that poly-a-okfiB^ it is my ooisciiision tiM ciaiim 12-^, 33; and 34 am mt 
obviotiis o^er Hametsiie '0G9 in vi^w of Zamder:, et aL 

! herebj^ declare that all statemass xmde h&^mn of my owb toowlsdga ai:e tme and that all 
statements mada on uifomiaitioa atid belief are belieVed to be true; md &3*1ier that these 
statei^i^nts made wife the ioiQwiedge that will&l fefee statements md the like so made are 
pumshable by iiBe or imprisonment or both under Section 1001 of Title 18 of the United States 
Code and that siich wiilM Mse stateriieiits may j eopa^ validity of the agplication^^ o^ my 
pmmis that may issixe thereoi^. 




